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Governor’s Message. 


f Executive Office, Helena, Montana, December 1, 1903, 
To the Senate and House of Representatives of the Highth Legislative 

Assembly in Extraordinary Session: 

The purposes for which and the circumstances under which you are 
assembled are set forth in the proclamation convening you in extra- 
ordinary session. 

Much stress has been laid upon. what is claimed to be an imperfection 
of our laws m this, that no provision is made for disqualityi ing a District 
Judge where bias or prejudice is shown. 

This omission was sought to be corrected at the Seventh Legislative 
session by the passage of a bill which, for reasons then stated, was 
vetoed. 

At the Eighth regular session the subject again received the atten- 
tion of the Legislature, and a bill, constructed on different lines but 
designed to accomplish the same result, was passed, but it was found 
upon a test case that it contravened the Constitution in several respecta, 
and for these reasons failed to become operative. 

Tam not advised, except in a general way, as to what will be proposed 
in that behalf ai this session, nor am I, in view of the objections hereto- 
fore urged and sustained, prepared to make any recommendations con- 
cerning the same, If your knowledge of the fundamental law and the 
exigencies of ihe hour fail to point the way, I must assume that those 
who hy petitions and otherwise have been insistent upon calling you 
together will find and formulate an adequate remedy; but whatever 
form it takes, it must be remembered that you are legislating for the 
future and for the whole State, and that vour task is not without diffi- 
culties, whether considered with reference to constitutional restraints, 
public poliey, or practical utility. > 

Jf a change of judge be suggested it must not be forgotten that the 
Supreme Court. according to its decision in re Ryan versus Weston, 
cannot make the appointment for the reason that it is outside of its 
Constitutional powers. 

Tt would also seem clear under the decision referred to. that wherever 
the power of appointment is lodged, no limitation can be imposed by 
legislation which would exclude the right to appoint any judge, notwith- 
standing he might reside within the same district as the disqualified 
judge, 

The situation therefore calls for the exercise of consummate skill 
and judgment on your part. 


It is therefore incumbent upon. you to see to it that every paragraph, 
provision and page of any measure proposed along these lines are so 
plain and palpable as to avoid the suggestion or suspicion of being 
disengenuous, dissembling or deceptive, thus avoiding, if possible, th 

~ necessity of judicial construction in case of its final passage. ; 

While isolated and individual cases may serve to show the defect, 
if any, of existing laws and the necessity for corrective legislation, we 
should be mindful of the fact that an eye single to our duty to the 
State makes it imperative that we avoid even the-semblance of parti- 
sanship or special legislation which are forbidden alike by public policy 
and the Constitution. 

Concerning the second proposition mentioned in the proclamation, 
to-wit: The power of the Supreme Court to review the evidence on 
appeal in equity cases, it would seem to me that if provision is made 
which, in the opinion of the Legislature, is designed to make more 
certain 2 fair irial before a fair Judge, the reason for a review of the 
evidence by the Supreme Court in equity cases has largely failed. 

Such evidence when it reaches the Supreme Court is in narrative 
form only. It is not impressed by the presence of the witnesses and 
their manner of testifying. 

‘Every one must know there is a difference in the effect of the same 
words when delivered iz open court from the mouth of a witness and 
when read from a manuscript in narrative form. They may seem 
worthy of credit in the one case, and positively unworthy of all credit 
in the other. 

Who can be ummindful of the influence of the manner and Carriage of 
a witness on the stand? 

There are many things aside from the literal import. of the words 
uttered by the witness while testifying. on which the value of his evi- 
dence depends. ‘These it is impossible to transfer to paper. 

Taken in the agere:ate they constitute a vast moral power in elicit- 
ing the truth, all of which is lost when read in another court or repro- 
dueed in the form of narration. 

Tr wowd stem that the judge who fried the case, looked upon the 
witness, saw and heard the n.anner of his testifying, is in a better po- 
sition to sift the truth and mete out justice than a tribunal bereft 
of these advantages. = 

Tlowever, these are sucgcstions which, of course, presuppose a fair 
trial hefore a fair jud<e, and do not in any manner assume to reflect 
the eoncensus of opinion of the har of this State, nor are they consid- 
ered insuperable abjcctions ta such a system which obtains, I believe, 
in many of the States and uniformly in the Federal Courts. 

It is believed by many that the power to review evidence on appeal 
in equity cases already exists in the Supreme Court, and that what 
really seems to be deshed is that in matters of an equitable nature it 


> 


» 


shall be the duty of the Supreme Court to exercise suck power, and 
render such judgment as of right ought te be rendered, 

To what extent the Supreme Court would be bound under the Con- 
stitution to exercise this power, xf conferred, is a question I have not 
examined, but which suggests itself as worthy of prompt and careful 
consideration; but in order that your work may not fail for want of ` 
Executive authority and that no question may arise on that account, I 
recommend, (in the event you deem it wise or expedient to confer 
the power of reviéw as indicated in the proclamation), that you also 
make it the duty of the Supreme Court in equity cases and cases of an 
equitable nature to eaercise such power in such cases and review ali 
questions of fact arising upon the evidence presented ın the record and 
determine the same as well as questions of law so presented, unless 
for good eause, a new trial or the taking of further evidence in the 
court below shall be ordered.” Care, however, should be taken that the 
powers of the Supreme Court in other cases are in no manner abridged. 

As before suggested, there may be some question as to the validity 
of such legislation, but it is certain that the mere ight to review n such 
cases without an assurance that such right weil be exercised might prove 
to be an empty and unavailing power, 

Aside from this contingent recommendation made for the sole purpose 
aforesaid, my only recommendation concernmg these matters 1s that 
you take up, consider and dispose of them in the solemnity of thought 
and freedom from bias which is presumed to attend your deliberations, 
hewing always to that ne, which mdicates the greatest good_to the 
greatest number, letting the chips fall where they may. 

T have been importuned since the proclamation was issued, calling 
this session, to extend the scope of your powers so as to include the 
creation of a railroad commission and providing for the initiative and 
referendum, direct primaries and numerous other measures, which, if 
properly framed, would meet my approval, but which, for obvious rea- 
sons ought not to be injected into the deliberations of a special session 
called for a special purpose. 

“The, Constitution requires the Governor to embrace in his procla- 
mation the legislative subjects to be considered, and this was intended 
to apprise the public at large of what might be expected, so that by 
discussion in the press and otherwise, public sentiment might erystahize 
and find expression. a 

It is true that provision is made by which the Executive can, in his 
judgment, extend the scope of legislative power by special recommenda 
tions, but this should be done only in cases of special character which 
do not run counter to the reason of the rule requiring publicity by 
proclamation. 

I assume that the preparation and passage of proper hills of the char- 
acter last mentioned would necessarily prolong this session beyond the 
reasonable expectations of all of us. 
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It is perhaps true that a railroad lobby could be quickly summoned 
to represent the railroad interests, but it is not at all probable that the 
public's interests could be sa speedily found or made manifest. 

A similar request was made of me at the extra session in May last, 
and in reply to this I said: 

“The public whose miterests are to be affected are likewise entitled 

` to be apprised of the character of legislation which is contemplated at 
an extra, session, end there are no means of toms this without unduly 
prolonging this session. 
“There may be other matters deemed by some “to be quite as impor- 
tant as this, and to permit this would be to open the door whieh could 
, not be closed without discrimination and just criticism.” 
' I have had no 1e2son to change my views as then expressed, and 
have called attention to the subject now, in order that no time may be 
lost in the useless agitation of subject not embraced in the call. 
There are, however, two matters which may well be consider ed ex- 
ceptions, and which ought to be considered. 
At your last regular session a bill was passed, submitting an amend- 
ment to the Constitution to the qualified electors of the State, prohib- 
iting the employ ment of children under sixteen vears of age in under- 
ground mines, and making a period of eight hours a day’ s labor on 
public works and în mills smelters and underground mines. 
This measure appears to have been well considered and while it met 
the anproval of more than two thirds of the Senate and a unanimous 
‘ _ vote in the House, it failed to become operative because said amend- 
ment, tocether with the aves and noes of each house thereon, was not 
entered in fl on their respective journals, as required by Section 9, 
Article 19 of the. Constitution. If this measure is passed now it can 

Le submitted at the next general election as originally intended, other- 
wise it will fail through a mere clerical omission. 

I therefore recommend. the re-enactment of a bill providing for the 

. submission of such amendment. 

The other proposition relates to the administration of the office of 
the State Superintenfent of Public Instruction. 

I am advised that every elective State officer of the Executive De- 
partment has been furnished: with a clerk except the State Superin- 
tendent of Public Instruction. 

, Tam also advised and believe that the orderly and proper dispatch of 
the business of his office requires a clerk. 

I accordingly recommend that an appropriation not exceeding one 
hundred and fifty dollars per month he made for that purpose. 
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Governor of Montana. 


